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CORPORATION COURT FOR CITY OF RADFORD. 



Radford-Portsmouth Veneer Co. v. Norfolk & Western 

Ry. Co. 

October 19, 1915. 

1. Carriers — Connecting Carriers — Duty of Transportation. — At 

common law, a common carrier is not compelled to receive goods 
to be shipped to a point beyond its terminus, nor liable for the loss 
of the goods beyond its own line. 

2. Same — Same — Contract for Through Transportation. — At com- 
mon law. if the initial carrier expressly contracted to carry the goods 
to their ultimate destination, such initial carrier is liable for loss 
through default of its connecting carrier, because the connecting 
carrier is the agent of the initial carrier. 

3. Same — Same — Contract for Transportation over Own Line. — At 
common law, if the initial carrier contracts to transport the goods 
over its own line only and deliver them to a connecting carrier, its 
liability ceases upon such delivery, for the connecting carrier then 
becomes the agent of the shipper. 

4. Same — Same — Under Carmack Amendment. — Under the Car- 
mack amendment, the initial carrier is not an insurer and liable for 
any loss on its line or any connecting line; but is only liable for 
any loss caused by it, or by any common carrier, railroad or trans- 
portation company to which the property is delivered. 

5. Same — Same — Same. — Under the Carmack amendment, which 
renders void all state statutes inconsistent with it, § 1294c of the Vir- 
ginia Code is valid only in so far as it applies to intrastate shipments. 

[Ed. Note. — For other cases, see 11 Va. Law Reg. 215.] 

6. Same — Same — Same. — The Carmack amendment forces upon the 
initial carrier the obligation to receive and transport interstate ship- 
ments to the point of destination, using all connecting carriers as its 
agents. 

7. Same — Same — Same. — Under the Carmack amendment, the ini- 
tial carrier has the specific right of recovery over from the carrier 
actually causing the loss. 

8. Same — Same — Loss by Collision at Sea. — Goods were shipped 
from a point in this state to a point out of the state, routed over the 
initial carrier, a railroad, and its connecting carrier, a navigation 
company. The goods were lost by the sinking of a vessel of the 
connecting carrier, caused by a collision. The defendant filed two 
pleas: (1) Denying that it or its connecting carrier caused the loss 
complained of; and (2) that if the loss was occasioned by the faults 
or errors of, navigation, or in the management of the vessel, or from 
dangers of the sea or other navigable waters, or acts 6f God, that nei- 
ther it nor its connecting carrier are liable, but are exempt under the 
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Harter act. To these pleas the plaintiff demurred. The court over- 
ruled the demurrer and permitted the pleas to be filed. The court 
pointed out that the loss must have been caused by the failure of 
the transportation company to exercise due diligence as required by 
the Harter act, or such company must have negligently caused the 
loss in a way independently of the provisions of the Harter act and 
still within the Carmack amendment, before the initial carrier may 
be held liable. 

9. Pleading — In Words of Statute. — A plea based directly upon a 
statute which it substantially follows is good. 

10.. Carriers — Liable as an Insurer. — At common law, a carrier is 
practically an insurer against loss, except against the acts of God 
and the public enemy. 

Upon notice of a motion upon a bill of lading. 

Opinion. 

Gardner, Judge: This is a proceeding under Section 3211 
of the Virginia Code, as amended, — Acts 1914, p. 28 — to recover 
of the Norfolk & Western Railway the value of a shipment of 
its products consigned by the Radford-Portsmouth Veneer Co. 
to J. Angus, in the, city of New York. 

In defense, the Railway offers two pleas, admitting the re- 
ceipt of the property at its station within the City of Radford, 
Virginia, and the issuance of the bill of lading therefor, dated 
the 23rd day of January, 1914. 

The Railway alleges that in co-operation with the Old Do- 
minion Steamship Company, which operates a line of steam- 
ships between Norfolk, Virginia, and New York, and in com- 
pliance with the acts of Congress, known as the act regulating 
commerce, it published schedules establishing a through route 
and joint rate for the transportation of such property from its 
station at Radford to New York: that this particular shipment 
was moved according to the routing and rating offered, and 
safely delivered to the said Steamship Company at Norfolk: 
that the steamship company loaded the property on its steamer, 
Monroe, which vessel was in all respects "sea-worthy, properly 
manned, equipped and supplied" for the voyage, Norfolk to 
New York: but, that the Monroe, during the night of January 
30th, 1914, and at sea, came in collision with the steamship 
Nantucket, owned by the Merchants & Miners Steamship Co., 
was sunk and suffered a total loss of its cargo, including this 
shipment and the loss of about 40 human lives. And the Rail- 
way savs the loss was not caused by it or its connecting carrier, 
The Old Dominion Steamship Company. 

The Veneer Company demurred to both pleas. Its demurrer 
seeks to fasten upon the Railway absolute liability for the loss — 
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to hold the Railway liable as an insurer of the property so de- 
stroyed. The demurrer admits the shipment was by the cheap- 
est available route. 

(1) The prevailing opinion is that at common law the com- 
mon carrier was not compelled to receive a shipment for a 
point beyond its terminus; nor liable for the loss of such ship- 
ment beyond its own line. 

(2) Of course, if the initial carrier expressly contracted to 
carry the property to its ultimate destination such initial carrier 
would be liable for the loss through the fault of its connecting 
carrier, or transportation company, to whom it had safely and 
expeditiously delivered the same, or over whose line or lines 
the same may pass, because the connecting carrier or carriers 
would be the agent of the initial or primary carrier. 

(3) But, if the initial carrier contract to convey the property 
over its own line merely, and properly deliver it to such con- 
necting carrier, its liability would cease upon such delivery. 
The connecting carrier would then become the agent of the 
owner or shipper. McConnell v. N. & W. Ry. Co., 86 Va. 248; 
Ray v. C. & O. Ry. Co., 67 W. Va. 617. 

Again, most of the States enacted laws endeavoring to hold 
the initial carrier responsible for the defaults of its connecting 
carriers, and, in this regard, forbidding any contract against such 
responsibility. 

These enactments were at once vigorously opposed by the 
carriers as an unwarranted control over, and interference with, 
interstate shipments; and the courts were invoked in an effort 
to declare these State statutes invalid. Some courts upheld 
them; others did not. Indeed, the constructions given these 
statutes by the courts of the several States, as well as their 
application, we extremely conflicting, were absolute and more 
or less arbitrary, it would seem. 

In consequence of all which, the shipper was confronted with 
"a difficult study of no inconsiderable magnitude." He was at 
a loss to know just where the loss occurred and likewise, to 
know what remedy or course to pursue for recovery. 

As illustration: If there was a shipment from" Radford, Va., 
to Denver, Colorado, which is lost, the shipper may sue the 
initial carrier, in the nature of a bill of discovery, and then each 
connecting carrier and not discover the carrier responsible until 
he reaches the last one. 

It was only necessary for the initial carrier to prove, in its 
behalf, safe delivery of the property to its connecting carrier 
in order to defeat a recovery against it. Then the shipper must 
proceed against the next carrier, in the proper jurisdiction of 
course, with the same result; and so on, until he finally fixes 
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the loss upon the very last carrier in the distant jurisdiction of 
spme Colorado court, controlled altogether— it would seem — by 
the statutes of that State and all kinds of doubt as to its policy 
in enforcing the contract of shipment as made in Virginia. 

In the circumstances congress asserted its constitutional pre- 
rogative and took exclusive control of shipments from "a point 
in one State to a point in another State." 

(4) This being an interstate shipment, it is controlled by the 
provisions of an amendment to Section 20 of the federal stat- 
utes known to the profession as the "Carmack Amendment," 
(June 29, 1906), to the Interstate Commerce Act of February 
4th, 1887 — so called for the sufficient reason that the late Sen- 
ator Carmack was the patron of the Amendment. 

That amendment, as applicable here, reads : 

"Section 20. — Any common carrier, railroad, or transportation 
company receiving property for transportation from a point 
in one State to a point in another State shall issue a bill of lading 
therefor,- and shall be liable to the lawful bolder thereof for any 
loss, of such property caused by it, or bv any transportation com- 
pany to which such property is delivered ; and no contract, receipt, 
rule, or regulation shall exempt such common carrier, railroad, 
or transportation company from the liability hereby imposed; 
— Provided, that nothing: in this Section shall deprive any 
holder of such bill of lading of any remedy, or right of action 
which he has under existing law. 

"The common carrier, railroad or transportation company is- 
suing such bill of lading: shall be entitled to recover from the 
common carrier, railroad or transportation company on whose 
line the loss shall have been sustained, the amount of such loss 
as it may be required to pay the owner of such property as may 
be evidenced by any receipt, judgment or transcript thereof." 

The phraseology of the amendment is not that the initial car- 
rier is liable for any loss on its line, or on any line. The exact 
words, and they are words of common import, are: "for any 
loss of such property caused by it, or by any common carrier, 
railroad or transportation company to which the property is de- 
livered." Nowhere does the amendment impose absolute liabil- 
ity. The liability is that caused through neglect as well as that 
due to a positive wrongful act. N. & W. Ry. Co. v. Dixie Tob. 
Co., Ill Va. 815. Am. & Eng. Anno. Cases, Vol. 36, p. 80— 
note. Adams Ex. Co. v. Croninger, 226 U. S. 491. 

Observe that in express terms, the amendment requires the 
carrier to issue a "bill of lading," for the shipment where the 
same is "for transportation from a point in one state to a point 
in another state:" and affirmatively declares that "no contract, 
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receipt, rule, or regulation shall exempt such railroad or trans- 
portation company" from the liability imposed. 

(5) In the latter particular the amendment is probably iden- 
tical with the Virginia Statute (Code Sec. 1294c), the distinc- 
tion being that the amendment nullifies and renders void all stat- 
utes inconsistent with it, as well as contracts, whilst the Virginia 
statute now pertains, of course, to intrastate transactions. 

(6) (7) The amendment effectually forces upon the initial 
carrier the obligation to receive interstate shipments and trans- 
port the same to the point of destination, using all connecting 
carriers as its agents ; and with the specific right of recovery 
over from the carrier actually causing the loss. 

(8) The railway's plea avouches this Carmack amendment as 
the law controlling this particular shipment in all its movements, 
and relies thereon, as it has a right to do ; consequently, its 
plea is good in law. 

I fail to see that the shipper can well complain of the Car- 
mack amendment, which seems to have been made in his inter- 
est; perchance, at his instance. 

In both pleas the Railway emphatically denies that it, or its 
connecting carrier, The Old Dominion Steamship Company, 
caused the loss here complained of. 

Its second plea is substantially the same as plea No. 1, except 
it further alleges that if the loss was occasioned by faults or 
errors of navigation, or in the management of the Monroe, or 
from dangers of the sea, or other navigable waters, or acts of 
God, it, and its said connecting carrier, the Old Dominion 
Steamship Company, are neither liable, but are exempt as pro- 
vided in the act of congress of February 13th, 1893, chapter 
105, Statutes at large, p. 445. 

The third section of that act is in the words and figures fol- 
lowing: 

"Sec. 3. That if the owner of any vessel transporting mer- 
chandise or property to or from any port in the United States 
shall exercise due diligence to make the said vessel in all re- 
spects seaworthy and properly manned, equipped and supplied, 
neither the vessel, her owner or owners, agent or charterers 
shall become or be held liable for damage or loss resulting 
from faults or errors of navigation, or in the management of 
said vessel, nor shall the vessel, her owner, owners, charterers, 
agents or master be held liable for losses arising from dangers 
of the sea or other navigable waters, acts of God, or public 
enemies, or the inherent defect, quality or vice of the thing 
carried, or from insufficiency of package, or seizure under legal 
process, or for loss resulting from any act of omission of the 
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shipper or owner of the goods, his agent or representative, or 
from saving or attempting to save a life or property at sea, 
or from any deviation in rendering such service." 

That Act is known as the Harter Act. It comprises provi- 
sions favoring the shipper, such as prohibiting the owner of 
any vessel transporting property, from inserting in any bill of 
lading any clause or agreement relieving such owner from lia- 
bility for loss arising from negligence, fault or failure in proper 
loading, stowage, custody, care or proper delivery of lawful 
property, delivered to it, and the like. 

(9) Plea No. 2 is based directly upon this Harter Act, which 
it substantially follows, is good. 147 N. Y, Supp. 794. 

(10) True, under the common law, and for purposes of pub- 
lic policy the common carrier is treated as practically an in- 
surer of property accepted by it for transportation, against 
loss, excepting the acts of God and the public enemy. Mod- 
ern experience has added three several exceptions : Those aris- 
ing from the acts of public authority; from inherent nature 
and the acts of the owner himself. Now comes this Harter 
Act, and adds the several exemptions specifically enumerated, 
or reiterated, therein. 

Our Virginia Supreme Court of Appeals, in Balto. Ches. and 
Atlantic Ry. Co. v. Hudgins, 116 Va. 34, evinces a. prompt 
approval of the provisions contained in this Harter Act. 

Clearly, the loss here considered must have been caused in 
the failure of the Old Dominion Steamship Company to exer- 
cise due diligence to make its steamship, The Monroe, in all 
respects seaworthy and properly manned, equipped and sup- 
plied as required by the Harter Act, and the Steamship Com- 
pany must be disentitled to any exemption under the provi- 
sions of that act: 

Or, The Steamship Company must have negligently caused 
the loss in some way independently of the provisions of the 
Harter Act and still under the control of the Carmack amend- 
ment, before the Railway may be held liable. 

I am of of opinion to overrule the demurrer and permit the 
pleas offered to be filed. 

Note. 

A very interesting and valuable treatise of the late decisions of the 
United States Supreme Court under the Carmack amendment, enti- 
tled "Carrier's Liability on Interstate Shipment of Goods," is to be 
found in a previous issue of the Law Register, 1 Va. Law Reg. (N. 
S.), p. 241 (August 1915). This article discusses Adams Express Co. 
v. Croninger, 226 U. S. 491, 33 S. Ct. 148; Chicago, etc., Rv. Co. v. 
Latt'a, 226 U. S. 19, 33 S. Ct. 155; Chicago, etc., Ry. Co. v. Miller, 226 
U. S. 513, 33 S. Ct. 155; Great Northern Ry. Co. v. O'Connor, 232 U. 
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S. 508, 33 S, Ct. 580; and other cases. The article then proceeds to 
set out in full the act of Congress, known as "The Cummins Act" 
passed by Congress, March 4, 1915 and which went into effect June 
3, 1915. 

The Cummins Act, while very different from the Carmack Act, 
retains the provision that the initial carrier shall be liable to the 
lawful holder of a receipt or bill of lading "for any loss, damage, 
or injury to such property caused by it or by any common carrier, 
railroad, or transportation company to which such property shall be 
delivered or over whose line or lines such property may pass." An- 
other part of the Carmack amendment which is preserved is the pro- 
viso, "that nothing in this section shall deprive any holder of such 
receipt or bill of lading of any remedy or right of action, which he 
has under the existing law." The provision for recovery over by 
the initial carrier against the carrier actually causing the loss is 
omitted entirely. This right of recovery exists, it seems, without 
the aid of express legislation. 

The principal case, had it arisen under the Cummins Act, it would 
seem, would have been decided as it is decided under the Carmack 
Act. The case is, therefor, authority under the existing law and of 
unusual interest as it is decided upon a novel state of facts. 



